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EDITORIAL NOTES. 


SOME INTERESTING questions arise out of conveyances subject to re- 
strictive covenants as to the use of lands. There is no difficulty in 
giving the person with whom the covenant was made relief in equity 
against one who buys the land with notice of the restriction, but there is 
no privity between the several purchasers, and it appears from a careful 
examination of the cases that they have a remedy against one another 
without regard to the order of their purchases only when the covenant 
is made in pursuance of a general plan for the improvement of the whole 
plot and all have notice of the plan. This is shown very clearly by 
Green, V. C., in De Gray v. Monmouth Beach Club House Company 
(24 Atl. Rep. 388), where a bill for injunction was filed by the purchaser 
of one lot against the purchaser of another and the original vendor, ask- 
ing for the enforcement of a covenant not to build a hotel or a building 
for certain noxious purposes, or any other uses or purposes that shall 
depreciate the value of the neighboring property for dwelling houses. 

The existence of a general plan became important in this case in de- 
termining whether the use complained of was one of the purposes re- 
ferred to in the covenant, and the Vice-Chancellor held that the com- 
plainant was entitled to sue, but that the covenant had not been broken. 
The right of the complainant to bring the suit was held to depend on 
the fact that the covenant was inserted in both the deeds in pursuance of 
a general plan known to both parties, and the Viec-Chancellor intimated 
that although there was no evidence of an express agreement to sell all the 
lots subject to the same covenent, yet in that case there was an implied 
agreement that all the building lots shown on the map should be subject 
to the same restrictions. 

There is a still more recent case in the English Chancery re- 
ports in which it is held that the fact that a dwelling house is 
shown on every plot and that the restrictive agreement was contained 
in a printed form, was not enough to justify a purchaser in assuming 
that all the lots would be sold subject to the same restrictions as to the 
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character and location of the buildings, and that where a lot was after- 
wards purchased with a different covenant, a suit for injunction could not 
be maintained against a violation of the first covenant. The case is 
Tucker v. Vowle, [1893] 1 Ch. 195, and the opinion of Romer, J., con- 
tains a full discussion of the subject. Vice Chancellor Green, in the 
Monmouth Beach case, examines all the cases and makes a clear state- 
ment of the rules to be deduced from them, showing in what classes of 











cases and under what circumstances restrictive covenants are enforced 
by the Court of Equity. 

The case has since been argued before the Court of Errors, but the 
appellant’s counsel found no fault with the Vice-Chancellor’s statement 
of the law. For discussions on restrictive covenants in the law maga- 
zines we may refer to the following articles: Equitable Easements, by 
Sherrerd Depue, American Law Register, February, 1890; Restrictive 
Covenants, by Charies 1. Giddings, Harvard Law Review, January, 1892; 
Restrictions upon the Use of Land, by Edward Q. Keasbey, Harvard 
Law Review, January, 1893. 














Ir 1S not surprising when we come to think of it, that the race track 
bills passed near the end of the session appear among the earlier chap- 
ters of the acts of the Legislature of 1893. It simply means that very 
few bills of any kind were allowed to become laws until these bills legal- 






izing gambling on the race tracks were safely passed. The managers of 





the race tracks having secured control of the legislature, took good care 






that the purpose for which they obtained it should be carried out before 






any one else should be allowed to have any legislation, and afterwards a 






good many bills were no doubt passed without any very careful consid- 





eration of their merits. A legislature controlled and organized in this 






way is a powerful instrument for securing legislation for the persons in 
control and those who will help to keep them in power, and it has been 
suggested that it might be profitable to organize a company for the pur- 







pose of securing and keeping control of the legislature and obtaining for 






its patrons any legislation that might be desired. If the people do not 
wake up to the danger of the present situation the formation of such a 
company with a respectable board of directors would be regarded with 







feelings ot relief. 
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NOTES ON SOME: OF THE LAWS OF 1898. 





We have before us about 140 chapters of the acts of the Legislature 
at its last session and shall call attention to those that are especially in- 
teresting to lawyers. 

Chapters 3 and 4 repeal the act giving the Vice-Ordinary a salary of 
$1,500, and provide that each Vice-Chancellor shall receive a salary of 
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$9,000 a year. This makes the compensation of all alike without regard 
to whether they hear cases in Chancery or the Prerogative Court, and 
makes it equal to that of the judges of the Supreme Court. The former 
salary was $5,000, with a per diem of $10, which must have amounted 
to $3,000, since the Vice-Chancellors had very few idle days. 

Chapter 5 amends again section 26 of the Orphans’ Court act (Rev. 
Supp. 775) providing for the recording of an exemplified copy of a for- 
eign will and the effect of it upon the title to lands in this state The 
new act seems to allow the recording of a copy of the will and proofs 
thereof without the letters testamentary, and still gives power to the ex- 
ecutor or devisees to sell lands and extends the power to the heirs of the 
devisee. 

Chapter 11 amends section 17 of the act respectiug conveyances re- 
lating to the record of powers of attorney. 

Chapters 16, 17 and 18 relate to race courses and the practice of bet- 
ting and ** bookmaking thereon.” The first provides that the chosen free- 
holders of any county, or the body having charge of the affairs of any 
city, township or municipal division of this state, may license the owners 
of any race course to maintain and use the same for racing horses for a 
purse, stake or plate; that no license shall be granted for more than five 
vears or for the use of any course in a city having, by the last census, 
more than 100,000 inhabitants, and it shall be unlawful to maintain a 
race course without such license. No association which has not had a race 
course prior to January 1, 1893, may use such a course unless it 
shall first file with the Secretary of State a resolution adopted by three- 
fourths of the board of freeholders of the county declaring that the main- 
taining of such a race course is a public necessity. The second provides 
that the practice of betting or bookmaking upon horse races, or the keep- 
ing of a place to which persons may resort for such betting, shall not con- 
stitute a nuisance orthe keeping of a disorderly house, or a conspiracy or 
any other misdemeanor or criminal offense whatever, when such betting 
or bookmaking is done within the enclosure of any race course for the - 
racing whereon the association is not indictable, and provided it is 
done on the race days of the society and upon the races within the en- 
closure. The third of the acts provides that if any person within an 
enclosure where racing is not indictable should in an indictable manner, 
practice, habitually or otherwise, betting or bookmaking upon horse 
races, or in an indi:table manner keep a place where persons may resort 
for that purpose, he shall be guilty of a misdemeanor and be fined twenty 
dollars, but shall not be guilty of keeping a disorderly house or a nui- 
sance or conspiracy, or of any criminal offense whatever, except as in this 
act provided. 

Chapter 23 is an amendment of the Board of Works act, and the title, 
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which is eleven lines long, suggests the convenience of providing a short 
title by which statutes so important as this may be cited. Every English 
statute of a general public nature begins with a clause giving the short 
title by which the act may be cited, as for example, the “ Bill of Ex- 
change act, 1883,” ‘The Lands Clauses Consolidation act,” ‘‘The Cor- 
rupt Practices act,” giving the year in each case. Some of our states 
are adopting the same plan. Our own statute, revising and consolidating 
the acts relating to chattel mortgages, provides that it may be cited as 
“The Chattel Mortgage act, 1885.” For want of such a direction the 
act providing for the adjustment of taxes and assessments is commonly 
known as the “ Martin act,” instead of the Tax Adjustment act. 

Chapter 14 is an amendment to the Crimes act, making it no longer 
unlawful to print, publish and sell newspapers, to sell and deliver milk 
or walk, ride or drive for re*reation on Sunday, and to hire horses and 
conveyances for that purpose, provided that the governing bodies of 
municipalities or incorporated camp meeting ass ciation shall have power 
to adopt ordinances and rules and regulate and prohibit the acts thereby 
made lawful. What would our Puritan ancestors have thought of leav- 
ing the question of Sunday observance to local option? The statute is 
a curious recognition of a general custom with exceptions in particular 
localities. 

Chapter 27 is act of fifty-seven sections, for the protection of certain 
kinds of game, providing penalties and prescribing the procedure. 

Chapter 30 amends the eighth section of the act concerning legacies 
(Rev. 582) relating to the security required of a legatee receiving a leg- 
acy for life, or for a limited period, or upon a condition or contingency. 

An act approved March 1, Chapter 36 amends section 68 of the Crimes 
act relating to the first and second degrees of murder and directs that 
in no case shall the plea of guilty be received upon any indictment for 
murder, but that even if it is offered, it shall be disregarded and a plea 
of not guilty entered, and a jury empanelled to try the case and desig- 
nate the degree of murder, provided, that the accused may plead non vult 
or nolo contendere, and in such case the sentence shall be the same as 
upon a conviction of murder in the second degree. 

Chapter 37 provides that the Supreme Court or a judge thereof may 
appoint commissioners to make a new assessment in all cases where a 
certiorari’ may be brought to remove assessments for the laying out or 
opening of any street in any city of this state. 

Another act of March 1st (Chapter 38) is a supplement to the evidence 
act providing that the printed statute books.and session laws of foreign 
countries shall be received in evidence in substantially the same manner 
as the printed laws of the states are now received under section 22 of the 
Evidence act ( Rev. 381). 
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An act of March 7th (Chapter 48) is a curious supplement to the act 
concerning mortgages and seems to be intended to promote unity be- 
tween husband onl wife, and to protect one against the improvidence of 
the other, securing them and their children in the possession of their 
household furniture. It provides that no mortgage, conveyance or con- 
ditional sale (not given for the purchase money) of any household furniture 
in the use and possession of any family shall be good unless it is “ signed 
by the husband and wife of the family” and duly recorded. This creates 
a sort of an estate in entirety in the husband and wife with respect to 
household furniture and modifies the married women’s property act. 
Whether the act would apply in case the furniture all belonged to the 
mother-in-law or a maiden aunt, remains to be decided. 

Chapter 67 is a comprehensive general act providing for the consoli- 
dation and merger of corporations created under the laws of this state, 
excepting railroad, turnpike and canal companies, insurance companies, 
banking companies, saving banks or other corporations intended to de- 
rive profit from the loan or use of money. There is a provision for ap- 
praising and taking the stock of dissenting stockholders. This can 
hardly be justified as a taking of private property for a public purpose 
under the constitution, but stockholders, according to the recent decis- 
ion of Vice-Chancellor Van Fleet in Rabe vy. Breslin Hotel and Land 
Co., 22 Atl. Rep, 959, 16 N. J. L. J. 80, will have to act promptly if 
they wish to resist the merger of the company they invested in with an- 
other which they care nothing about. 

Chapter 59 amends the first section of the act authorizing the con- 
solidation of street railway companies, and Chapter 75 prohibits the con- 
struction of any horse or street railroad along the streets of any munici- 
pality without the consent of the governing body of the town. There is 
also a long and comprehensive statute providing for the formation of 
traction companies to operate street railways and construct new lines, 
(Ch. 172) and an act was passed validating the erection and use of the 
poles and wires for the operation of street railways by electricity. 

Chapter 78 provides that the Governor shall appoint, with the consent 
of the Senate, three judges empowered to hold the Circuit Courts, in the 
absence of the justice of theSupreme Court, they to hold office seven years 
at a salary of $7,500. The JourNAL has heretofore set forth the need 
of some such legislation. Judges Childs and Miller are the judges thus 
far appointed. 

Chapter $7 provides that bills of costs taxed hereafter in a criminal case 
where there is a nolle, or discontinuance or suspension of sentence, shall 
be paid the same as in case of sentence; and Chapter 88 is the same act 
applying to past instances of taxation of costs in such cases. 

Chapter 96 enacts that the register of the Prerogative Court may have 
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commissions on money deposited with him the same as the clerk in 


Chapter 97 is a most important act in relation to the practice in cases 
where a capias ad respondendum may issue. 
ordering by the judge, if a writ of attachment against lands and goods, 
if a capias would issue, the same as against a non-resident debtor, and the 
The Supreme Court may make rulesconcerning the 
practice, and it is directed that “ this act shall be construed in all courts 
of judicature in the most liberal manner for the detection of fraud, the 
advancement of justice and the benefit of creditors.” 

An amendment is made to section 38, of the evidence act by Chapter 
100. It is provided that depositions taken de bene esse in another state 
or country may be taken before a master in chancery and that the testi- 
mony so taken may be certified and delivered by the master to the 
It is also provided that such depositions may be 
taken by any party instead of by either party. 

Chapter 102, is a supplement to the Crimes act, and it provides that 
if any consignee, factor, bailee, clerk, employee, agent or servant, en- 
trusted with the care or sale of any personal property, or entrusted with 
the collection or care of any money, shall fraudently take and convert 
the same or the proceeds of the sale of the same, or any part thereof, to 
his own use or to the use of any person or persons whatsoever, except- 
ing the rightful owner thereof, he shall be deemed guilty of misdemeanor 
and shall be liable to a fine not exceeding $500, and to imprisonment not 


procedure is given. 


clerk of the court. 


exceeding two years. 


This act provides for the 


Chapter 104 provides for the appointment by a justice of the Supreme 
Court of a coroner to act as sheriff after the death or the disability or 
removal of a sheriff, and until a successor is elected and qualified. 

Chapter 107 seems to be an act for the relief of liquor dealers and 
provides that no person shall be indicted for maintaining a common law 
nuisance or keeping a disorderly house where the offense consists wholly 
in the unlawful sale of liquors, but in all such cases the indictment shall 
be in form for the sale of intoxicating liquors contrary to law, the pun- 
ishment to be as is provided in section 192 of the Crimes act. 

Chapter 111 amends the act of March 22, 


to make it more explicit and comprehensive. 


1892, relating to fees, so as 


Chapter 112 amends the second section of the act of March 9, 1877, 
relating to the adoption of children. 

An important amendment to the Chancery act is made by chapter 
114. The time within which an absent defendant may be ordered to 
appear, is made not less than one month, nor more than three months. 
It is also provided that upon a return of the subpeena the defendant shall 
file his plea or demurrer within thirty days, and within ten days there- 
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after, set the cause down for argument at the next term, and if no plea 
or demurrer is filed, the answer must be filed within the thirty days. It 
is also provided that entering appearance shall not stay execution, and 
several other amendments are made. Thirty days is, no doubt, suf- 
ficient time within which to prepare an answer, and it is a good thing 
to bring causes to an issue without delay, but the stay of execution has 
enabled many a man to save his home from sale under foreclosure, and 
the effect of this act will be severely felt when hard times come again, 
for under the law as it now stands, property can be sold under fore- 
closure in less than ninety days from the commencement of the suit The 
Camden Bar Association is responsible, we believe, for the passage of 
this statute. 

The Attachment act has also been amended so as to hasten the time of 
sale of real estate. The land, under chapter 115 of the laws of 1893, 
may be sold in six months instead of twelve months. 

Chapter 116 provides that assignees for the benefit of creditors may 
sell lands by public or private sale at their discretion, but that no private 
sale shall be made until it has been approved by the Orphans’ Court. 

Chapter 120 gives the Orphans’ Court power to revoke letters of ad- 
ministration or guardianship, and to appoint new administrator or guar- 
dian in cases where an executor, administrator or guardian has removed 
out of the state, or does not reside within the same, or shall be of un- 
sound mind, or mentally incapacitated from transacting business, and 
does not proceed with the administration of the estate. 

Chapter 132 provides for the disposition of the proceeds of the sale of 
lands, which have been devised by a resident of another state upon any 
trust or subject to a limitation over. 

Chapter 135 amends the seventh section of the supplement of April 5, 
1878, to the District Court act, (Supp. Rev. p. 258,) relating to the 
service of notice on a tenant who cannot be found. The new act adds 
a proviso, which seems to be inconsistent with the act itself. The act de- 
clares what shall be done if there is no person in actual occupation of 
the premises, and the proviso says that if the premises are in the occupa- 
tion of any other person than the tenant, the summons shall be served on 
such person if the tenant does not reside in the county. 


———— a 


MALPRACTICE. 


BY CLARK BELL, Esq. 


The law upon this subject may be stated brietly as follows : 
Malpraxis may be defined as bad or unskillful practice in a physician 
or surgeon, whereby the health of the paticnt is injured. 
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Negligent Maipractice embraces those cases where there is no criminal 
intent or purpose, but gross negligence in bestowing that attention which 
the situation of the patient requires. 

Ignorant Malpractice is the administration of medicines, or the treat- 
ment of the disease, fracture, or injury in a way calculated to do injury 
which actually does harm, and which a properly educated, skilled and 
scientific medical man or surgeon would know was not proper in the 
case. Elwell’s Malpractice 198 and 248; 2 Bouv. L. Dict. 149. 

Physicians and surgeons, by holding themselves out to the world as 
such, engage that they possess the reasonable and ordinary qualifications 
of their profession, and are bound to exercise reasonable and ordinary 
eare, skill and diligence, but that is the extent of their liability. The 
burden of proof is upon the plaintiff in actions for malpractice to show 
that there was a want of due care, skill and diligence, and that the 
injury was the result of such want of care, skill and diligence. Holtz- 
man v. Hey, 19 Ill. App. 459; Baird v. Morford, 29 Iowa 531; Van- 
hoover v. Berghoft, 90 Mo. 487; Craig v. Chambers, 17 Ohio St. 253; 
State v. Housekeeper, 70 Md. 162, and Leighten v. Sargent, 31 N. H. 
119; also as to last proposition, Getchel v. Hill, 21 Minn. 464. 

The reasonable and ordinary care, skill and diligence which the law 
requires of physicians and surgeons are such as those in the same gen- 
eral line of practice, in the same general locality, ordinarily have and 
exercise in like cases. Hathorn v. Richmond, 48 Vt. 557; Wilmot v. 
Howard, 39 Vt. 447; Utley v. Burns, 70 Ill. 162; Ritchie v. West, 
23 Ill. 385; Almond vy. Nugent, 34 lowa 300; Tefft v. Wilcox, 6 Kan. 
46; Small v. Howard, 128 Mass. 131; Patten v. Wiggen, 51 Me. 594, 
and similar decisions in Missouri, New Hampshire, Oregon, and Texas. 

A different rule has been held in Pennsylvania In MeCandless v. 
MeWha, 22 Pa. St. 261, the court held that such skill was required ‘as 
thoroughly educated surgeons ordinarily employ,” and a similar view was 
taken in Haire v. Reese, 7 Phila. (Pa.) 138, but the weight of authority 
is as first above stated. 

The locality in which the physician or surgeon practices should be 
taken into account. One in a small town or sparsely-settled country dis- 
trict is not expected to exercise the care and skill of him who resides 
and has the opportunities afforded in a large city. He is bound to ex- 
ercise the average degree of skill possessed by the profession generally 
in the locality in which he resides and practices. Gramm y. Boener, 
56 Ind. 497; Kelsey v. Hay, 84 Ind. 189; Small v. Howard, 128 
Mass. 131; Gates v. Fleischer, 67 Wis. 504; Smothers vy. Hauks, 34 
Iowa 286; Haire y. Reese, 7 Phila. (Pa.) 138; Nelson v. Harrington, 
72 Wis. 591. 


Physicians and surgeons should, however, keep up with the latest 
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advance in medical science, and use the latest and most improved 
methods and appliances, having regard to the general practice of the 
profession in the locality where they practice, and it is a question for the 
jury to decide from all the circumstances of the case whether the phy- 
sician or surgeon has done his duty in that respect. Van Hooser v. 
Berghoff, 90 Mo. 487. 

If a physician or surgeon departs from generally-approved methods of 
practice, and the patients suffers an injury thereby, the medical prac- 
titioner will be heldliable, no matter how honest his intentions or expecta- 
tions were of benefit to the patient. Carpenter v. Blake, 60 Bark. (N. Y.) 
488; 50 N. Y. 606; 10 Hun (N. Y.) 358; 75 N. Y. 12; Lampher v. 
Phipor, 8 C. & P. 475; Sean y. Prentice, 8 East 348; Slaler v. Baker, 
2 Wils. 359. 

Physicians and surgeons are bound to give their patients their best 
judgment, but they are not liable for mere error of judgment.  Tefft v. 
Wilcox, 6 Kan. 46; Patten v. Wiggen, 51 Me. 594; Carpenter v. 
Blake, 60 Barb. (N. Y.) 488; 10 Hun (N. Y.) 358; Wells v. World 
Disp. M. Ass., 45 Hun. 588; and see also Fisher vy. Nichols, 2 Ill. App. 
484. 

If the error of judgment is so great as to be incompatible with reason- 
able care, skill and diligence, the physician or surgeon would be liable. 
West v. Martin, 31 Mo. 375; Howard v. Grover, 28 Me. 97. 

If the patient in any way contributes to the injury by his fault or neg- 
lect he cxunot recover for malpractice by the physician or surgeon. 
Haire v. Reese, 7 Phil. (Pa.), 138; McCandles v. MeWha, 22 Pa. St. 
261i; Reler v. Hewing, 115 Pa., St. 599; Polter v. Warner, 91 Pa. St. 
362; Am. Rep. 668; Lower v. Franks, 115 Ind. 334; Chamberlain v. 
Porter, 9 Minn. 260; West v. Martin 376. 

And this doctrine holds where the physical weakness of the patient or 
his natural temperament is the contributory cause of the injury. Haire 
v. Reese, 7 Phila. (Pa.) 138: Simond v. Henry, 39 Me. 155; Bogle v. 
Winslow, 5 Phila. (Pa.) 136. 

Damages may be recovered for pain and suffering produced by the 
negligence or want of skill of the physician or surgeon, and also for loss 
of time and expense incurred on account of the improper treatment. 
Tefft v. Wilcox, 6 Kan. 46; Wenger v. Calder, 78 Ill. 275; Chamber- 
lain v. Porter, 9 Minn. 260; Stone v. Evans, 32 Minn. 243. 


New York City, March 8, 1893. 


——— - -—~ ee > ed 


BARBED WIRE FENCES. 


Liability of Owner for Injury to Animals. 


Probably the oldest case on this subject is Atlanta, etc., Railway Co. 
v. Hudson, 62 Georgia 679. In this case some cattle were frightened by 
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an engine and driven into a barbed wire fence, built and maintained by 
the Railway ©o. Hudson recovered damages, and the recovery was 
sustained; but the Supreme Court placed the liability entirely on the 
eareless way in which the engine was run and did not touch on the fence 
question at all. Still this case cannot safely be ignored, as the facts and 
the decision (not the opinion) are consistent with the legal liability of the 
fence owner. 

Williams v Midgett decided by the Texas Commission of Appeals, 
December 2d, 1883, is the next case on this subject, and is reported in 2 
Texas Law Review 338, and briefly in 29 Albany Law Journal 23. 

[t holds that “‘such fences are dangerous, unless constructed with planks 
in connection with the wire.” 

It would seem that in Texas, as in many other Western States, the 
number of the judges of the Supreme Court is fixed by the Constitution, 
so that as business has grown, the legislature to meet the emergency 
has created Commissions of Appeal who have power to hear cases, but 
whose decisions are not binding unless confirmed by the Supreme Court. 
Of course, parties can agree to accept such decision as final. This would 
seem to have been done in this case. 

The decision of this learned Commission is very amusing. The Com- 
missioners quote Shakespeare, to prove that from the earliest times 
English wayfarers, overtaken by darkness, have been in the habit of driv- 
ing rapidly, and have not always been remarkable for their sobriety. 
They seek to make the abutting property owners insurers of the safety 
of travelers on the highway. In their zeal they liken a barbed wire 
fence to a “string of suspended daggers.” 

The question was brought before the Supreme Court of Texas in 
Worthington v. Wade, decided October 30th, 1891, and reported in 17 
S. W. Rep. 520. 

In this case a man was killed by being thrown by a fractious horse 
upon a barbed-wire fence, not on a public road, but on a used private 
way. The syllabus is: “ Where a barbe l-wire fence built near a private 
road is dangerous to persons passing near it, it is contributory negligence 
for such persons to approach it.” 

In the course of the opinion the Court say, per Gaines, J.: “Even 
should the fence have been along a public highway, we should hesitate 
long before holding that mere proof that the fence consisted of barbed- 
wire stretched upon posts is sufficient to show that the parties construct- 
ing it were guilty of negligence. We do not concur in the view expressed 
in the case of Midgett v. William, 2 Tex. Law Rev. 338 (supra) in 
regard to barbed-wire fences. That decision seems to have been by the 
Commission in a consent case, and not to have been approved by this 
court. Such fences are in general use in this state * * * especially where 
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timber is scarce. It is unreasonable to suppose that our people would 
erect them around and through their enclosures, and thereby imperil 
the safety of themselves, of the members of their families and of their 
live stock, if they were essentially dangerous.” 

The next case to be decided after Williams v. Midgett (supra), and 
the case which it is to be hoped will be followed as the leading decision 
on this question hereafter, is Hillyard v. Grand Trunk Railway Co., 8 
Out. Q. B. Div. 583; 23 Am. and Eng. R. R. cases 154. This is an 
extremely well considered case. Williams v. Midgett (supra) and the 
numerous dicta in other American cases are quoted in extenso and criti- 
cally examined. 

In this case a colt following a led dam strayed into a barbed-wire 
fence, maintained by the railway company and was hurt. It was held 
that the fence was not a nuisance and the company was not liable. 
This was a fence along the line of a highway in the country, and there 
was no board or cap or other device to render the fence visible at the 
top. It consisted simply of barbed-wire stretched on posts. The opinion 
of the court was rendered by Wilson, C. J. He said (page 163): ‘But 
I am not satisfied that the barbs, although put on the wire for the pur- 
pose mentioned, (i. e., to hurt animals and keep them from breaking 
it down,) are more dangerous than the ends of the common rail fence, 
although they are not made or placed as they are purposely to be a 
source of danger; but, protruding as they do, and many of them pointed, 
they make the fence a really dangerous erection, and I doubt whether 
they would be allowed in a country in which they had not theretofore 
been used. They would be a nuisance along the side-walks of this city, 
or along the side-walks of most of the towns and villages of the province, 
but they are not found to be so in the country parts. * * * I[ am dis- 
posed to allow the barbed-wire fence as a great improvement in fence- 
making in all places where it can properly be used, as on country high 
ways, ete., O’Connor, J. dissented. 

The Supreme Court of California on May 28th, 1889, rendered a de- 
cision on this subject in the case of Loveland vy. Gardner, 21 Pac. 766. 

The facts were these: The fence was along a highway but within 
the property line. The posts were thirty-six feet apart; there were 
three strands of wire, the first twenty-four inches from the ground, the 
second thirteen inches above that, the third fifteen inches above the 
second; there was nothing more than the posts and the wire. There 
was evidence that tended to show that the wires were loose. Several 
horses came into contact with the fence and died of their injuries. 

Paterson, J., reading the opinion of the court, says: ‘‘ The act of the 
defendants in constructing the fence upon their property, and along the 
line of the public highway, did not, of itself, render them liable to the 
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plaintiff for the damages sustained, but, if the fence was constructed and 
maintained in such a manner as to constitute negligence, they were 
properly held liable.” 

In this case it was contended by counsel that by the statute similar to 
our statute with regard to fences and trespassing cattle, the fence in 
question was not a legal fence. The court held that such a statute had 


no bearing on, or relevancy to the case. 

The leading case on this subject in the United States is Sisk v. Crump, 
decided by the Supreme Court of Indiana, December 6th, 1887; re- 
ported in 14 N. E. Rep. 381. 

In this case the fence ran along a highway. There were five strands 
of wire and no board at the top. The barbs were two inches apart. 
The law permitted animals to run at large. The declaration alleged that 
the wires were hanging loose. The declaration was demurred to; the 
demurrer was sustained by the court below. This decision was reversed 
by the Supreme court. 

Elliott, J., said: ‘The complaint cannot be upheld on the ground 
that erecting a barbed wire fence along the line of a highway, but on 
private property, is in itself an actionable wrong. The courts cannot 
say, as a matter of law, that erecting such a fence is a tort. We cannot, 
therefore, yield to the contention of counsel, that the act of an individual 
in erecting a fence of that kind, in itself, renders him liable to one who 
sustains an injury. Courts cannot judicially know that such a fence is 
dangerous. * * * His (the land owner’s) duty is to exercise reasonable 
care to prevent his fence from becoming dangerous, but it extends no 
further. If the fence he elects to build is built as such fences are 
usually built, there is no liability ; but if it is allowed to get out of re- 
pair and thus become essentially dangerous, he may be liable. He is 
not under any duty to place boards on the top of a wire fence or to do 
any like act, but he is bound to use care to keep the fence from be- 
coming a trap to passing animals.” 

The doctrine of this case was quoted and approved by the Appellate 
court of Indiana, on June 8th, 1892, per Reinhard, C. J., in Carskaddon 
v. Mills, 31 N. E. Rep. 559. 

Judge Elliott, in his work on roads, (Elliott on Roads and Streets), 
quotes his decision in Sisk v. Crump, and in note 1, page 543, cites 
some of the cases above referred to, and some others to which the space 
at our command will not allow us to refer. 

In summing up he says: ‘The rule deducible from the adjudged 
cases seems to be substantially this: It is not necessarily negligence to 
use a barbed-wire fence, but it should be so used and cared for as not un- 
necessarily to endanger persons or property. A wire fence is, as the 
cases indicate, so far different from ordinary fences as to impose upon 
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those who use them, care and diligence reasonably proportionate to the 
danger created by their use.” 

In New Jersey the first reported case is Polak vy. Hudson, in the 
Somerset Circuit, December term 1886, 10 N. J. Law Journal 43. 

A valuable colt was injured on a barbed-wire division fence. The 
testimony was conflicting as to whether the injury was on the defend- 
ant’s or the agister’s portion of the fence. I quote from the charge to 
the jury by Magie, J.: ‘‘ Now the right of the owner when his duty is 
thus ascertained by the agreement of the two adjoining owners is to put. 
up a suitable aad proper barrier to prevent the incursion of his neighbor’s 
animals, and to keep within his own inclosure his own animals. But 
that right is subject to the duty which the owner, in common with every 
one else, owes to his neighbor. That duty is to so use his own property 
as to do no injury to the property belonging to another. Thus you will 
observe, this maxim, which is as old as the law itself, is applicable to the 
erection of these barriers, these fences; in doing this work, it is to be 
done with some degree of care and attention to the right of the neighbor 
in the use of his land. Now, that right in a farming conmunity, you 
observe, as in this case, is obviously to use it for pasture for cattle and 
horses. In looking at the duty which the owner who erects a fence owes 
to his neighbor, you will observe, it is to be a duty performed with refer- 
ence to the use of the adjoining lands, and if that use be in the way of 
pasturage for cattle or horses, it must be with reference to the habits of 
such animals, the habits of such animals in their playfulness, in their 
disposition to stray, and even in their disposition to break through, and 
no owner has a right in erecting such a barrier, to incorporate in it that 
which in view of the natural habits and disposition of such animals, as 
would naturally be kept upon the adjoining land, would be dangerous 
and likely to produce injury. If in view of the use of the adjoining land 
and the habits of the animals that may be kept there he has put up a 
barrier, he has no right to incorporate in that barrier any thing which 
would naturally tend, with reference to the habits of these animals, to 
produce injury to them. He may make his barriers as high as he 
chooses and as strong, but manifestly he cannot erect that which would 
naturally tend, looking at the habits of the animals in the adjoining fields 
to produc » an injury to them; nor can he maintain after erection a fence 
which has incorporated in it such dangerous or injurious materials. 

‘‘ Now coming to the case in hand: In order to recover compensation 
for the injury which the plaintiff has undoubtedly received he must prove 
two things. He must prove that the defendant erected or maintained a 
fence that violated the principle I have just stated ; that is, that it had 
in it some material that, looking at the use of the adjoining land, was 
likely to prove injurious to horses or cattle pastured there, considering 
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their habits ; and he must prove that it was that arrangement that did 
the injury. These two points he must prove to your satisfaction. The 
burden to do this is upon the plaintiff, and he must establish it by a pre- 
ponderance of proof.” 

After twenty-four hours the jury failed to agree and were discharged. 

The case of Hoag v. The Orange Mountain Land Co., 12 N. J. L. J., 
page 243, brought this question before the First District Court of New- 
ark, N. J., in July, 1889. We quote from the syllabus: 

‘* A man who leads a restive horse along a road within eight feet of 
a barbed-wire fence,and does not hold him close,but gives him ten feet of 
rope, is guilty of contributory negligence, and cannot recover if the 
horse runs against the fence and is injured.” 

In rendering the opinion Miller, J., said: 

“This case is not entirely free from the question of contributory 
negligence. If it were, it would raise the bold question whether the 
erection and maintenance of a barbed-wire fence along a public highway 
were negligence plain and simple, and rendered the owner thereof liable 
for damages occasioned by contact therewith. Such a question can only 
be decided when it is raised, and according to the facts of the particular 
case. I can conceive of a state of facts where the law would hold the 
owner of the fence liable.” 

In 1 Harvard Law Review 40, there is a report of a case decided in a 
moot court in Harvard Law School. in March, 1887, in which Polak v. 
Hudson, supra, was cited’as a case directly in point. and it was insisted 
that in this case the defendant’s liability, according to the charge to the 
jury, seemed to turn on the fact that the defendant placed the fence be- 
tween his land and the plaintiffs pasture, knowing that the. plaintiff was 
accustomed to “turn a young colt into pasture, and that, therefore, injury 
would naturally follow.” ‘ But,” the report says, “the court held that 
a barbed-wire fence, per se, was so dangerous that in case of resulting 
injury the plaintiff should be allowed to recover, unless the defendant, 
confessing the plaintiff’s cause of action to be good, could also show that 
from the nature of the ground, as, for example, a thick woodland, or 
from public policy, as fencing with barbed-wire tracts of prairie land to 
prevent stampede, the maintenance of the fence was justifiable. A 
barbed-wire fence, therefore. was deemed to come within that class of 
sources of injury as to which no averment of negligence or of knowledge 
of probable injury is necessary, as the following: a poisonous yew tree, 
Crowhurst v. Amersham Burial Board, 4 Ex. D. 5; a filthy drain, Ball 
v. Nye, 99 Mass. 582; an open pit, Growcott v. Williams, 32 L. J., 2 
B. 237; a rusty wire cable fence, Firth v. Bowling Lron (o., 3 C. P. D. 
254; a reservoir, Rylands v. Fletcher, L. R., 3 H. L. 330.” 

This decision was commented on in an editorial note in 10 N. J. L. J. 
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130, where it is said that the court “‘ regarded this as one of those torts 
which Frederick Pollock in his new book on torts places in the third 
class, viz.: ‘Cases where the actor is liable, regardless of intention or 
negligence, that is, he acts at his peril.’ ” 

I think it will appear from a careful examination of Sir Frederick 
Pollock’s work, Pollock on Torts, 393 to 400, that he does not think it 
is the established law that a person may be liable for an injury without 
negligence of any kind. The only case attempting to lay down any such 
general rule is Rylands vy. Fletcher, L. R. 1 Ex. 278 (1868), L. R. 3, 
H. L. 330. 

The principle governing the case as stated in the Exchequer Cham- 
ber by Blackburn, J., and in the House of Lords by Lord Cranworth, 
is: “If a person brings or accumulates on his land anything which, if it 
should escape, may cause damage to his neighbors, he does so at his 
peril. If it does escape and cause damage, he is responsible, however 
careful he may have been and whatever precautions be may have taken 
to prevent the damage.” 

This principle, obviously narrow and limited in scope, is the law in 
England, but in this country it has not found general acceptance outside 
of Massachusetts. 

Sir Frederick Pollock, commenting on that case, says: “A rule cast- 
ing the responsibility of an insurer on innocent persons is a hard rule, 
though it may be a just one, and it needs to be maintained by very 
strong evidence or on very clear grounds of policy. * * * One 
loes not see why the policy of the law might not have been satisfied by 
requiring the defendant to insure diligence in proportion to the manifest 
risk (not merely the diligence of himself and his servants, but the actual 
use of due care in the matter, whether by servants, contractors or others), 
and throwing the burden of proof on him in cases where the matter is 
peculiarly within his own knowledge. * * * No case has been 
found, not being closely similar in its facts, or within some previously 
recognized category, in which the unqualified rule of liability without 
proof of negligence has been enforced.” 

The case of Firth v. Bowling Iron Co., 3 C. P. Div. 254 (1878), re- 
ferred to as analogous and in point by the Harvard Moot Court and the 
10 N. J. L. J. 130, was a case of a fence of iron cable or rope made up 
of many strands of small wire. 

It was in such bad repair that ‘‘ pieces of rusted iron wire fell from it 
into a close adjoining that of the occupier, who was bound to maintain 
the fence, and were swallowed by cattle, which died thereof.” 

Sir Frederick Pollock, commenting on this and the similar yew tree 
cases, says: 

‘Tn these cases, however, it was not contended, nor was it possible to 
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contend, that the defendants had used any care at all. The argument 
for the defense went on the damage not being such as could have been 
reasonably anticipated. We may add that letting decayed pieces of a 
fence, or anything else, fall upon a neighbor’s land for want of due re- 
pair is of itself a trespass.” 

It would seem from the cases I have quoted that although in some 
of the states there may be room for doubt with respect to division fences 
it has been generally decided that the mere maintenance of a barbed 
wire fence along a highway without proof of negligence is not sufficient 


to charge the owner with liability for injuries to cattle. 


Bound BROOK, N. J., March 3, 1893. 


Rospert Rives La Monre. 





EDWIN A. BRADLEY v. EUGENE A. DIKE. 


‘(Essex Circuit Court.) 


Covenant of Warranty and Against 
Incumbrances—Covenant Running with the 
Land—Allegation of Eviction—Lien for Taxes 
— When it Takes Effect—Tazes as an Incum- 
brance. 

A covenant against incumbrances broken 
as soon as made, does not run with the land, 
and a grantee of the covenantee cannot sue 
upon it. 

A covenant of warranty runs with the 
land, but it is necessary to allege and pfdve 
eviction, or what is tantamount to eviction 
in order to recover. 

An allegation that taxes were a para- 
mount lien upon the land at the date of the 
covenant, and that the plaintiff was obliged 
to pay, and did pay the taxes to clear the 
land of the incumbrance, is a sufficient alle- 
gation of eviction. 

The lien of taxes on real estate is of 
statutory origin, and under the act of April 


2, 1888, and in localities not governed 
by special laws on this subject, taxes be- 
come a lien on the 20th of December 
in each year, and not before. The lia- 
bility to tax, even after the 20th of May, 
the date to which the assessment of taxes 
relates, does not constitute an incumbrance 
within the meaning of a covenant of war- 
ranty against incumbrances. 

The fact that the taxes were assessed in 
the name of the grantor who owned the 
property on the 20th of May, and that they 
were afterward paid by the grantee, 
an implied promise to 
reimburse him, as for money paid to the 
grantor’s use. 

It would be otherwise if they were paid 
at the request of the grantor. Previous 
negotiations cannot be used to modify the 
written agreement of warranty. 


does not raise 


The declaration in this case contained counts on the covenants in a 
deed and a count for money paid to the use of the defendant. 
The first count declared that the defendants executed a deed of con- 


veyance to one Rochford granting to him and his heirs 


and assigns a 


tract of land, covenanting that the land was not encumbered by any in- 
cumbrance whatsoever by which the title of the party of the second part 
might be changed, charged, altered or defeated ; it alleged that by virtue 
thereof Rochford entered and became seized as of fee and afterwards con- 
veyed the land to the plaintiff, and averred performance by Rochford 
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and the plaintiff of all conditions, and averred that the premises were at 
the time of the conveyance to Rochford incumbered with certain taxes 
or assessments theretofore levied upon the premises by the townships of 
Montclair and West Orange, and then due and payable, which assess- 
ments continued an encumbrance thereon, and the plaintiff on the 2d day 
of September, 1890 was obliged to pay, and did pay, $191.26 to the 
Township of West Orange, and on the 17th day of October, 1890, 
$616.20 to the township of Montclair to clear and free the premises from 
said encumbrances and the defendents have not repaid these sums. 

This was demurred to on the ground as stated in the causes of de- 
murrer, that the covenant is alleged to be a covenant between the defend- 
ants and Rochford and not the plaintiff, and the covenant being personal 
and broken (if at all) as soon as made, did not run with the land, and 
conferred no right of action on the plaintiff. 

The second count was the same except that it alleged that in addition 
to the covenant against encumbrances the defendants covenanted with 
Rochford that they would warrant, secure and defend the premises to said 
Rochford, his heirs and assigns forever, against any lawful claims and de- 
mands of all and every person or persons freely and clearly freed and 
discharged of and from all manner of encumbrances whatsoever; that the 
premises having been conveyed to the plaintiff and the taxes being in- 
cumbrances the defendants were required to pay them and defend the 
premises against the same so that the plaintiff might hold them free 
and clearly discharged, ete., yet the defendants did not pay the encum- 
brances or defend the lands, and the plaintiff was obliged to pay the 
same sums to the said townships to clear said premises and the defend- 
ants have not repaid him although after requested. 

This was demurred to on the ground that the covenant is in fact two 
covenants, a covenant of warranty and a covenant against encum- 
brances, and as to the former there is no allegation of eviction necessary 
to give a cause of action, and as to the latter it is a personal covenant 
broken as soon as made and does not run with the land and confers no 
right of action on the plaintiff. 

The third count was also on the warranty, and alleged an eviction, 
averring that the Inhabitants of the Township of West Orange and the 
Inhabitants of the Township of Montclair, having a first and permanent 
lien upon the lands, entered upon the possession of the premises, and 
ejected, expelled and removed the plaintiff, against his will, by due 
process of law. 

There was also an indebitatus count in assumpsit for money paid for 
the use of the defendants, and the other money counts. 

The demurrers were argued January 27, 1892. 

Mr. Edward Q. Keasbey, for the defendants, insisted that the ordinary 


8 
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covenants for title are personal, and do not run with the land, citing 
Carter v. Denman’s Executor, 23 N. J. L. (3 Zab.) 260; Kellogg’s 
Extr. v. Davis’s Extr., 33 N. J. L: (4 Vroom) 328; Andrews v. Rue, 
34 N. J. L. (5 Vroom) 402-406; and that, although the covenants of 
warranty runs with the land, to sustain an action on this covenant there 
must either be an actual eviction or a disturbance of title or possession, 
which is such as to be tantamount to an eviction; citing Kellogg’s Extr. 
v. Davis’s Extr., 33 N. J. L. (4 Vroom), 328; and that the second count 
did not contain a sufficient allegation of eviction. 

Mr. Edwin B. Goodell, for the plaintiff, contra. 

DepvuE, J., sustained the demurrer to the first count, and overruled 
the demurrer to the second count, saying, as to the first count, that the 
covenant was broken as soon as made and did not run with the land, and 
the plaintiff had no right of action upon it; and as to the second count, 
that although it is necessary to allege eviction in an action on a coven- 
ant of warranty, yet an eviction was sufficiently alleged in saying that 
the plaintiff was obliged to pay and did pay taxes which were a para- 
mount lien upon the premises. 

The defendant then put in pleas to the second count. First, that the 
premises were not encumbered by any taxes or assessment at the date of 
the indenture; second, that the plaintiff is not obliged to pay the sums 
in the declaration mentioned; and, third, non est factum. 

The case was tried before the court at the April term, 1892. 

It appeared that the deed in question was dated June 2, 1890, and 
that it was executed in pursuance of a contract, made April 23, 1890, 
for the exchange of lands, which provided that the deed was to be de- 
livered on the 21st of May, 1890. The deed was not actually delivered 
until August 25th. It appeared that there were unpaid taxes on that 
portion of the property which was in the Township of West Orange for 
the years of 1886, 1887 and 1889, but no taxes prior to thuse of 1890 
on the land in the township of Montclair. The taxes for the year 1890 
in both townships were actually assessed and confirmed after the date of 
the deed and before the time of its delivery. The other facts. so far as 
they are necessary to the decision, are stated in the judge’s opinions. 
Upon the trial the judge declined to hear argument with reference to 
any claim under the common counts; and the question argued was 
whether, under the law, the taxes were an encumbrance upon the land 
at the time the covenant took effect, and whether there had been such 
an eviction as to give an action under the warranty. 

Mr. Edwin B. Goodell, for the plaintiff, insisted that the taxes became 
a lien on the 20th of May, or, at the latest, on the 18th of August, when 
the assessment was confirmed, and that if they did not become strictly a 
lien under the statute, they were, at all events, an incumbrance from. the 
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20th of May, which was the date to which all assessments of taxes relate. 

The assessment, he said, is to commence on the 20th of May, and the 
act of 1886 provides that all real and personal property shall be liable 
to taxation at the full and actual value thereof on that day. The taxes 
are assessed in the name of the person who is the owner on that day, 
and, when afterwards confirmed, they become a lien from that day. This 
liability differs from the general liability to taxation, and is a specific 
lien. 

He insisted also that whether the taxes were a lien or not, they were 
an incumbrance within the meaning of the covenant. He cited Cockran 
v. Gould, 106 Mass. 29, and Rundell v. Sakey, 40 N. Y. 513. 

Mr. Edward Q. Keasbey, for the defendant, argued that the lien of 
taxes on real estate is a matter of statutory origin. Cross v. Hayes, 45 
N. J. L. (16 Vroom) 12; S. C. ibid, 565; Cadmus v. Fagan, 47 N. J. 
L. (18 Vroom) 549 ; im re Commissioners of Taxation in Elizabeth, 49 
N. J. L. (20 Vroom) 488-504; Hartshorn vy. Cleveland, 52 N. J. L. (23 
Vroom) 479; Morrow v. Dows, 28 N. J. Equity (1 Stewart) 459-468 ; 
Burroughs on Taxation, 271; Cooley on Taxation, 305; Dillon on 
Manicipal Corporations, § 659. 

He went over the history of the statutes for the assessment and col- 
lection of taxes on real estate, and insisted that under the act of April 2, 
1888, (P. L. 1888, 372), the taxes became a lien on the 20th of Decem- 
ber in each year, and not before. He maintained that a mere liability 
to taxation did not create a lien from the commencement of the assess- 
ment, but only from the day fixed in the statute; and that the only rea- 
son for fixing a day was to determine the liability as between vendor and 
purchaser; and that the day so fixed was properly placed after the 
amount of the tax was ascertained. 

He insisted also that the covenants in the deed relate back to the date 
of the agreement, or at least to the day fixed for the delivery of the 
deed. 

In addition to the New Jersey cases above mentioned, he cited Har- 
rington v. Hilliard, 27 Mich. 271; St. Nicholas Bank v. Barlow, 63 N. 
Y. 399; practically overruling Rundell vy. Sakey, 40 N. Y. 513. 

The decision was rendered April term, 1892. 

Depur, J., said: This suit is brought on a covenant of warranty, 
alleging that certain taxes are incumbrances within the meaning of the 
covenant. 

With regard to those assessed in the township of West Orange, for 
the years previous to 1890, there is no controversy. The only contro- 
versy was concerning a tax of $616 assessed for the year 1890 in the 
township of Montclair. 

The declaration contained, besides the counts on the covenants, a 
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count in assumpsit for money paid. I said to the plaintiff's counsel that 
he need not consider this count for the reason that if the defendants were 
liable at all, they were only liable on the contract contained in the cove- 
nant of warranty. 

The evidence in this case shows that the contract for the sale of the 
land was made on the 23rd of April, 1890, and provided that the deed 
was to be delivered on the 21st of May, which is the day after the day 
to which the law provides the assessment of taxes shall relate. The evi- 
dence shows that the delivery of the deed was postponed on account of 
questions relating to the rents, taxes and unadjusted accounts. The 
deed was not made until the 25th of August, and it was acknowl- 
edged, delivered and recorded on that same day. The Town Com- 
mittee made and approved the assessment of taxes a few days before 
this. 

The law is that a lien for taxes is a creation of a statute. Now, until 
1854, taxes were not a lien upon land, but they were to be collected by 
means of a tax warrant against the person, or by a sale of timber. The 
act of 1854, (Rev. 1163), contained a provision making taxes assessed 
in the names of non-residents, on account of lands owned by them, a lien 
on the land on account of which the assessment was made. In 1863 
this provision of that statute was replaced by another statute, which 
gave a lien of the same kind upon all lands, on account of which taxes 
were assessed whether the owner was a resident or a non-resident. 

These acts provided that the tax should be and remain a lien for the 
space of two years from the time when the taxes were payable. 

The act of March 14, 1879, provided that the taxes should become 
and remain from and after the date of the levy of the assessment, a full 
complete and first lien upon the lands for the space of two years from 
the time when such taxes so assessed were payable. 

The construction of that act has been before the courts, and the 
Supreme Court has decided that, for the purpose of limitation, the dura- 
tion of the lien is two years after the time when the taxes were payable, 
which is the day fixed by the collector in his notice, and is not later than 
December 19. Johnson v. Van Horn, 47 N. J. L. (16 Vroom), 136. 

The Legislature, with a view of meeting the suggestion of that decis- 
ion as to the importance of fixing a definite date, passed the act of April 
2, 1888, P. L. 372. This act provides that all taxes hereafter assessed 
against any person, for and on account of any lands, etc., in this State, 
shall be and become from and after the 20th day of December next after 
such assessment, a full and complete, first and paramount lien on all the 
lands, etc., on account of which such levy.and assessment shall be 
made, and while unpaid shall remain such lien for the space of two years 
from the said 20th day of December. 
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Now, when this case was argued the contention on the part of the 
plaintiff was that the language “from and after the 20th day of Decem- 
ber ” was used for the purpose of simply fixing the time when the lien 
should cease, and stress was placed upon the language that it should be 
applied to all lands. On examining this statute I am quite unwilling to 
adopt that view of the act. The tax is to be a lienon the land para- 
mount to all incumbrances existing at that, time. Whether the incum- 
brances were made years before is a matter entirely indifferent, and I am 
inclined after a very careful consideration of this case to the view that 
under this statute taxes only become a lien on the 20th day of December. 

I would decide the case now, but I declined to hear counsel on the 
evidence in support of the common counts, and there may be a view of 
the case in which those counts are important. In view of the fact that 
taxes are assessed in the name of the person who owns the land on the 
20th of May, it may be that the plaintiff could show that under the cir- 
cumstances, or by reason of a request, the defendants were liable to him 
for money paid to their use. I will, therefore, hear counsel further, and 
give them leave to introduce further evidence. 

No further evidence was put in, but the case was argued again upon 
briefs, January term, 1893. 

Mr. Goodell insisted that the correspondence showed that one of the 
defendants, acting as attorney and agent of the others, authorized the 
plaintiff to pay the taxes, and that, as the tax was assessed in the name 
of the defendants, the defendants were liable for it; the money was paid 
by the plaintiff to the use of the defendants, and also that the taxes were 
an encumbrance, within the meaning of the covenant, from the 20th of 
May. 

Mr. Keasbey replied. 

On March 25, 1893, the following opinion was delivered by DEPuE, J.: 

The defendants were heirs at law of Henry A. Dike, and they were 
also executors and trustees under the will of Lizzie Dike, the wife of 
Henry. The suit is brought against them as heirs at law, and also as 
executors and trustees, to recover for the taxes that were laid on the 
property that was situate in Montclair and West Orange, in this county. 
The declaration contains two counts. One a declaration on a covenant 
of warranty, and the other on the common counts for money paid. 

The facts in the case are these : 

On the 23d of April, 1890, the defendants by Eugene A. Dike, en- 
tered into a written contract for the conveyance of this tract of land, sit- 
uate part in West Orange and part in Montclair. The transaction was 
really an exchange of property in New York for the property in Mont- 
clair. The agreement made by Dike was with a man by the name of 
Rochford. The agreement previded that the deed was to be delivered 
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on the 21st of May, 1890. The evidence shows that, because of the ex- 
change of property, and for the reason that there were uncollected rents 
and unpaid taxes that remained to be adjusted, the making of the deed 
was postponed, and it was not made until June 2, 1890, on which day it 
was executed and acknowledged. It was not delivered until the 25th of 
August, 1890. The evidence shows that for the years 1886, ’87, ’88 
and ’89, there were taxes unpaid assessed on part of the property in the 
township of West Orange. N% unpaid taxes remained unsatisfied in the 
township of Montclair. The evidence further shows that for the year 
1890, taxes amounting to $616.20 were assessed tor the year 1890 in the 
township of Montclair. The assessment of taxes was confirmed by the 
township committee on the 18th of August, 1890, five days before the 
delivery of this deed. Suit was brought for the recovery of damages, in 
the first place for the breach of the covenant of warranty. The breaches 
assigned are the non-payment of taxes in West Orange, and also a claim 
for the taxes in the town of Montclair. These taxes were paid by the 
plaintiff on the 17th of October, 1890, and at the close of the trial I de- 
cided one branch of the case, and that was that under the covenant of war- 
ranty no recovery could be had ; and I based that decision on the provision 
of the act of April 2, 1888, which declares that taxes shall become a lien 
on the 20th of December of each year. I need not repeat the grounds 
of that decision, but I held that there was no actual incumbrance on the 
property, either at the time of the making of the deed, or at the time of 
the delivery of the deed, that was a breach of the covenant of warranty. 
The case then stood over for argument on another branch of the case; 
that was, whether a recovery could be had for those taxes under the 
count for money paid ; and that really is the point now to be decided in 
this case. 

The contention on the part of the counsel for the plaintiff is that, by 
statute, all taxes have relation to the 20th of May. The contention is 
undoubtedly true. But the 20th of May is the time fixed by law with 
respect to the time as of which the property is taxable, to be ascer- 
tained, as between the public authorities and the individual tax payer ; 
the lien does not commence until the 20th of December. The conten- 
tion of the plaintiff's counsel was, that inasmuch as these taxes had rela- 
tion as of that time, and inasmuch as they were paid involuntarily they 
might be recovered on the basis of a request, and a promise to pay. 

I yield to that argument wholly, but in my judgment it is inapplicable 
to the situation of this case. The evidence shows that the bargain be- 
tween these parties contemplated the delivery of this deed, and the con- 
summation of the bargain between them on the 21st of May, 1890. The 
evidence shows very clearly that the conclusion of this arrangement was 
deferred on account of unadjusted taxes. But it is perfectly apparent 
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from the evidence that the reasoning for postponing was not the taxes 
that were to be assessed for the coming year, but the taxes that had been 
assessed, and were a lien upon the property at the time of the contract 
between the parties. The parties entered into a contract by which they 
undertook to be bound, and that was a covenant of warranty, and the 
court cannot, without violating those rules of law regulating the su- 
premacy of a contract in writing, fall back upon any antecedent negotia- 
tions between the parties—if those negotiations did have reference, 
which I think they did not, to the taxes for the coming year. 

Nor is there any foundation to sustain a recovery in this case on the 
ground of a subsequent promise. There was correspondence between 
these parties, and in the course of that correspondence, Mr. Dike said 
that if the tax bills were sent in they would be paid—manifestly having 
reference to the taxes in West Orange. There is evidence that the at- 
torney of the plaintiff communicated to him the amount of taxes assessed 
in Montclair, and there is a correspondence between him and Dike with 
regard to taxation in general, that, perhaps, under some circumstances, 
might he applied to the Montclair taxes; but I think it would be a great 
stretch of construction to give this correspondence a scope as broad as 
this. Besides that, if the promise was made, ii was made without knowl- 
edge of the situation of affairs, and it was made without consideration. 

With regard to the West Orange taxes, which were assessed for pre- 
vious years, the plaintiff may recover the amount of them under the first 
count of his declaration, which is the count on the covenant for warranty. 
With respect to the Montclair taxes, I think they cannot be recovered, 
and on that subject the finding must be in favor of the defendants. 


ABSTRACTS OF DECISIONS. 


(Court of Errors and Appeals, March Term, 1893.) 


CITY OF NEWARK ». MERCHANTS’ INSURANCE COMPANY, 
Street Railway Company—Bonds Secured by Mortgage. 

The opinion by Reep, J., held that the negotiable bonds secured by a 
mortgage on the property and franchises of a street railroad company are 
not exempt from taxation, since these companies are not railroad com- 
panies within the meaning of the act imposing taxes on such companies, 
and these mortgages, covering personal as well as real estate, are not in- 
cluded in the act of 1876, providing that no mortgage or debt secured 
thereby shall be taxed unless the owner shall claim a deduction. 

Decision Supreme Court reversed. 


[The Legislature has since passed an act exempting street railroad 
bonds from taxation when the property and franchises are taxed. ] 
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WILLARD, TRUSTEE FOR THE ASBURY PARK NATIONAL BANK, ». ANNIE E DENISE, 
Principal and Agent—Attorney and Client—Notice. 


George W. Byram, an attorney-at-law in active practice at Asbury 
Park, was also President of the Asbury Park Bank. As an attorney-at- 
law, there was drawn and executed by him in his office a mortgage which 
he kept in his safe and allowed to remain unrecorded. As president of 
the bank, a few months afterwards he took from the same grantor in 
behalf of his bank a mortgage upon the same property, which he had 
recorded, and tried to give it preference to the other. The question in 
the case is whether the knowledge of an attorney-at-law, who is also 
president of a bank, can be imputed to the bank. Held, that where 
casual knowledge is had by the attorney of matters which affect his prin- 
cipal, it will not be considered notice to the principal, but where the 
attorney acts with reference to the same matter, and when his knowledge 
is pertinent to the question involved, then the notice is notice to the 
principal. 

Opinion by Garrison, J. 





MONMOUTH PARK ASSOCIATION v. WALLACE IRON COMPANY. 
Contract—Penalty—Liquidated Damages. 


A contract made with the plaintiff for building a grand stand for a 
race course contained a provision that the work was to be completed 
within a certain time, and if the builder failed in this he was to pay a 
hundred dollars for each day’s default, which sum, it was agreed, should 
be the fixed damages which the plaintiff should receive for such default. 
The court below held that the sum mentioned in the contract was a 
penalty, and that the Monmouth Park Association must prove damages 
arising from the delay. 

The opinion of the Court of Errors was read by Dixon, J. 

The court held that the sum named in this contract was liquidated 
damages and not a penalty, and said: “‘ When damages may be sus- 
tained for the breach of a single stipulation, and they are uncertain in 
amount and not readily susceptible of proof under the rules of evidence, 
then if the parties have agreed upon a sum of money as the amount of 
the damages, and that sum is not disproportionate, it may be recovered 
as liquidated damages. These elements exist in this case, and it is 
therefore error to construe the contract otherwise.” Judgment below 
reversed. 

WATSON ». CAMDEN AND ATLANTIC RAILROAD COMPANY. 

Negligence—Contributory Negligence—Railroad—Ferry—Carriers. 

The plaintiff, a passenger on defendant’s train while going from the train 


to the ferry boat, walked in the path used by vehicles. While there he wa 
8 
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injured by a runaway horse. The court below, ina suit brought by him 
for damages, granted a non-suit. The Court of Errors held, that by 
being in the place where he was the passenger was not guilty of con- 
tributory negligence ; the non-suit was improperly granted and the judg- 
ment below is reversed. 





THE UNITED NEW JERSEY RAILROAD AND CANAL COMPANY v. MAYOR OF JER- 
SEY CITY. 


Taxes on Railroad Property. 

It was held that the authorized right of way of a railroad, duly ac- 
quired, over which a railway has been constructed and is in good faith 
being operated for railroad purposes, is within the meaning of the act of 
1884, imposing taxes on railroads, although it may not be wholly occu- 
pied for that purpose. Judgment below reversed. 


AGRICULTURAL FIRE INSURANCE COMPANY OF WATERTOWN ». POTTS. 
Insurance— Wawver of Conditions by Agent—Acquiesence by the Company. 


The action was brought to recover the amount of a fire insurance 
policy, one of the conditions of which was that the obtaining of further 
insurance without the written consent of the company, obtained at its 
home office, should render it null and void. Additional insurance was 
obtained without having first applied for permission to do so. After- 
wards the party went to the local agent, and stated with entire truthful- 
ness the condition of affairs, and was told by the agent that he would 
see to it, and let her know the result; that perhaps the company would 
think she had too much insurance, and would cancel the policy. No one 
communicated with her for several months, and at the end of six months 
the dwelling was destroyed by fire. The question was, whether the 
evidence showed that the company had acquiesced in the conduct of its 
agent, and whether that amounted to permission. A motion to non-suit 
the plaintiff was made in the court below and refused. 

Opinion by Garrison, J. 

Held, that the refusal to non-suit was proper, and the judgment below 


was affirmed. 


JAMES ». FALK. 
Declaration of Trust by Executor in favor of Estate. 

An action with regard to a policy of life insurance, to which claim is 
made by the receiver appointed by a New York court and an adminis- 
trator appointed in this State. The court finds that the administrator 
had an equitable title to the policy at an earlier date than the receiver. 
The policy was issued on the life of a man who was an executor of an 
estate to which he was indebted for securities he had converted to his 
own use, He placed the policy among the papers of the estate with a 
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letter stating that the policy was collateral for the payment of his indebt- 
edness. Afterwards he also stated these facts to the parties interested, 
and that he did not regard the policy as individual property, but held it 
in trust for the estate. These facts are held to constitute a valid declara- 
tion of trust in favor of the estate, and this holding leads to a reversal of 


the decree below. 


WESTON DODSON & CO. v. MARY A. TAYLOR, ET ALS., HEIRS AND DEVISEES. 
(Mercer Circuit Court, before Scudder, J., without jury, January, 1893.) 


Principal—Surety — Extension of Time— 
Reserving Remedies Against Surety— Promis- 
sory Note— Endorser. If the holder of 
commercial paper extends the time of pay- 


the consent of the endorser, but reserves 
his rights and remedies against the en- 
dorser, the endorser’s liability is not dis- 
charged. 


ment by the maker, after maturity, without 


Mr. John H. Backes for plaintiffs. 

Messrs. G. D. W. Vroom, William M. Lanning and John Rellstab 
for defendants. 

The action is brought by the plaintiffs against the heirs and devisees 
of James Taylor, deceased, to recover on eight promissory notes made by 
Isaac Davis to the order of James Taylor, and endorsed by the latter to 
the plaintiffs. At maturity the notes were protested. After the death 


of James Taylor the plaintiffs entered into an agreement (which was 
carried out) with Isaac Davis, The Davis & Dowd Pottery Company and 
John and William O’Dowd, whereby they agreed to take from Isaac 
Davis, endorsed by The Davis & Dowd Pottery Company and John and 
William O’ Dowd, new notes in renewal of the eight notes sued upon, and 


whereby the time for payment of the said notes was extended. In this 
agreement the plaintiffs reserved all rights and remedies as against 
James Taylor on the notes sued upon. At the trial, among other things, 
the defendants insisted that by the extension of time to the maker, the 
plaintiffs discharged James Taylor, the endorser. After stating the 
above facts the following opinion was delivered : 

Scupper, J.: I find that the agreement between the plaintiffs’ firm 
of the first part, and Davis & Dowd Pottery Company, Isaac Davis, John 
O’Dowd and William P. O’Dowd of the second part extending the time 
for payment of the money due and secured by the several notes in suit, 
does not discharge the defendants’ real estate from liability in this action, 
because in said agreement it is distinctly stipulated and agreed that the 
parties of the first part reserved the right to hold the said notes endorsed 
by James Taylor, deceased, together with all their rights in said notes 
and endorsements, against the said James Taylor and the representa- 
tives, heirs and devisees of said James Taylor, deceased, both at law and 
in equity, including the right to collect moneys due and to grow due on 
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the said notes from the estate and assets of the said James Taylor, de- 
ceased, in whosoever hands the same may be found. That by such res- 
ervation the rights and remedies of the holder against the sureties are 
preserved and therefore their liabilities continued. 

Although this point has not been directly decided in our own state, yet 
I find the weight of authority sustaining it so great that I am constrained 
to follow it, while doubting its propriety in affecting the rights of a 
surety who has no knowledge and gave no consent to the extension of 
time, and who without this clause in the agreement of the parties would 
have been relieved from all responsibility by such extension of time, 
given for a valuable consideration. 

I am therefore constrained, reluctantly, to hold that in this case the 
lands are liable for the debt claimed by the plaintiffs, and judgment 
should be given for the amount of the notes and interest, with costs of 
protest. 


EDWARD J. LAMSON v. WRIGHT POINSETT. 


(Burlington Circuit Court, March, 1893.) 
Attachment—Landlord and Tenant—Co-tenancy. 


On attachment. 

Motion to have a claim under a notice declared a lien on goods in the 
hands of auditor. 

Mr. C. E. Hendrickson for the motion. 

Messrs. Gilbert d: Atkinson, contra. 

Garrison, J.: William Brice served upon the auditor a landlord’s 
notice of rent due. The question submitted to me is whether the notice 
is good under the statute. Rev., 570, 4-5. 

There are two things to be considered; first, whether the relation of 
landlord and tenant existed between Brice and Poinsett; and second, 
whether rent due in money was in arrears as stated in the notice. It is 
not necessary for me to decide the first point, for the reason that, assum- 
ing the agreement to be a demise with rent reserved in kind, viz.: on 
one-half the produce, I can find no right in the landlord to state the 
account sounding in money.' The account furnished to the landlord by 
his tenant, showing how much had been raised and sold, is good proof to 
establish an indebtedness from Poinsett to Brice, but the debt arose 
because Poinsett had sold or had kept Brice’s property, viz., the land- 
lord’s one-half rent. Until divided, Brice is co-tenant in the personal 
property raised on the farm for severance. If he takes his half as rent, 
he does so under the agreement, and if Poinsett keeps it or disposes of 
it, he does so either with Brice’s acquiescence in the case or against 
Brice’s assent, in which case he may be called to account as co-tenant in 
possession, but the recovery, whether had at law or equity, would not be 
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as rent, but as a debt—in the one case as an agent, in the other from a 
co-tenant upon accounting. * * * * Howcan he state what pre- 
cise sum is due him in money? He must estimate approximately from 
what he thinks would be due him for the stuff so divided—his half set 
off—appraised at market money value. 

To this there are these answers: 1. The price is too remote and un- 
certain. 2. The agreement does not provide for or contemplate money 
rent. 3. The statute contemplates no such proceeding. 

Upon consideration of the whole case, I have reached the conclusion 
that, assuming Brice to be the landlord and that his tenant in accounting 
will be in his debt under this agreement (which I do not, however, de- 
cide), still there was no such sum in money in arrears for rent as was 
stated in the notice. 


——~- 


CARTER v. CITY OF RAHWAY. 
(N. J. Supreme Court, February Term, 1893.) 
Defective Street— Municipal Corporation Not Liable for PersonalInjuries. 


On demurrer to declaration. 
This was an action for damages for personal injury sustained by the 


plaintiff by reason of a public street in the city of Rahway being out of 


order owing to the neglect of the city to make repairs. The defendant 
demurred. 

Beasley, C. J., in the course of his opinion, said : 

The negligence of the defendant in the performance of public duty 
is the essential quality of the right of action, but it has been settled 
by a long train of decisions in this State that such an action is not main- 
tainable except in cases in which the right can be vindicated by statutory 
authority. Pray v. Jersey City, 32 N. J. L (3 Vr.) 394; Town of 
Union v. Durkes, 38 N. J. L. (9 Vr.) 21; Marvin Safe Co. v. Ward, 46 
N. J. L. (17 Vr.) 19; Condict, Admr., v. Jersey City, 46 N. J. L. (17 
Vr.) 157; Dupuy v. Town of Union, 46 N. J. L. (17 Vr.) 269; Little, 
Ree’r, vy. Dusenberry, 46 N. J. L. (17 Vr.) 614; Wild v. City of Pater- 
son, 47 N. J. L. (18 Vr.) 406; Vorrath v. City of Hoboken, 49 N. J. 
L. 20 (Vr.) 285; Jernee v. Monmouth, 52 N. J. L. (23 Vr.) 553. 

A right of this kind is provided in the twentieth section of the sup- 
plement to the rvad act, which in express terms gives an action to any 
person damaged by means of the insufficiency or want of repairs in any 
of the townships of this State. 

In common usage and according to our statutory nomenclature the 
term road denotes a township or county highway. Besides the twentieth 
section in express terms confines its effect to the township road. 

It is consequently entirely plain that it can have no application to 
an accident occurring in consequence of a municipal street being out of 
order. 
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MR. PETER L. VOORHEES. 


Mr. Peter L. Voorhees, the second 


From them it will appear that he has: 


_ assisted in the argument of as many 


son of Judge Peter Voorhees, of Somer- | 


set county, New Jersey, was born at 
Blawenburg, in said county, July 12, 
1825, and is a lineal descendent of 
Steven Coerte Van Voorhees, who emi- 
grated from the Province of Drenthe, 
Holland, in April, 1660, in the ship 
Bontekoe, and settled in Flatlands, 
Long Island. He obtamed his early 
education in the public schools of his 
native place, but, upon reaching his ma- 
jority, chose the law for his profession. 


! 


He entered his name in the office of | 
Richard 8. Field, of Princeton, and at- | 
tended lectures at the law school, form- | 
erly connected with Princeton College, | 
| tain head of the principle involved. He 


from which he graduated in November, 


1851, with the degree of LL. B. He | 


was admitted to the bar in that year, 


and moved to Camden in 1852, where | 


he commenced the practice of law, and 
where he has ever since resided. 


Mr. 


Voorhees early introduced the | 


custom of a more intimate and social | 
life among the lawyers than had there- | 


tofore existed. 
bers of the bar to call freely in his office, 


He encouraged mem- | 


and there discuss any case in hand, or | 
any abstruse or unsettled principle of | 
law, and there each would contribute | 


his mite. 


Thus he materially advanced | 


the knowledge and promoted the social | 


and friendly relations of the profession. 
Before beginning the study of the law, 


Mr. Voorhees had mastered the survey- | 
_ religious man, a member of the First 


or’s art, and for a time had followed 
that calling, and the practical knowl- 
edge thus obtained made him one of 
the most proficient lawyers in the trial 


causes in which leading principles were 
involved, and which have since become 
leading cases, as any other lawyer now 
practicing at the bar. Among these 
may be mentioned : Clement v. Kaighn, 
Hilles v. Parish, Smithers v. Edwards, 
Camden & Atlantic R. R. Co. v. Lip- 
pincott, Schenck v. Schenck’s Execu- 
tors, Black v. Delaware & Raritan Canal 
Co., Mickle will case, Starr will case and 
others. 

He always was, and is yet, a man of 
iron constitution, strong mental charac- 
teristics, combined with a phenomenal 
memory and untiring industry, and 
when once engaged in a case he never 
rests until he has exhausted all sources. 
of information, and reached the foun- 


completely absorbs himself in the case 
in hand, and draws around it the magic 
circle of the law, trusting to that and 
not to studied eloquence or brilliant: 
words to win his cause. His success has. 
more than proved his judgment. 

He was for more than seventeen years. 
the legal representative of the Pennsyl- 
vania Railroad in the district, embrac- 
ing nearly all of New Jersey, south of 
Trenton, but was forced to decline on 
account of declining health. He is now 
President of the Camden Safe Deposit. 
& Trust Co., one of the most prosper- 
ous banking institutions in this State, a 
director in a number of important cor- 
porations, and one of the trustees of the 
large Cooper estate. He is a profoundly 


Presbyterian Church of Camden, and 


_ for over forty years has been a teacher 


| 


of disputed land titles New Jersey has | 


ever had. 


clerk in the bank at Princeton, and thus | 


He also acted for a time as | 


became an accomplished accountant. | 
Since his advent to the bar, the Lawand | 
Equity Reports are his best history. | 


? 


in its Sunday school. He has but one 
child, a daughter, the wife of William 
H. Price, Esq., a member of the Phila- 
delphia bar. 





A NEW COURT IN ESSEX COUNTY, 


The list of causes in the Essex Circuit 
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for the April term, in enumerating the 
county courts, mentions Frances Child 
as Judge of the Circuit Court of Com- 
mon Pleas. Judge Child took his seat 
as Judge of the Circuit Court in March, 
and will hear causes in that court at 
the April term. The circuit judges will 
try causes in any circuit when in the 
opinion of the Supreme Court justices 
their services may be required. 


THEODORE RUNYON, AMBASSA - 
DOR TO GERMANY. 


The President has honored New Jer- 
sey in appointing Ex-Chancellor Run- 
yon Ambassador of the United States 
to Germany, in the place of William 
Walter Phelps, who has lately been ap- 
pointed judge of the Court of Errors 
and Appeals. Mr. Runyon is in every 
way well qualified for the office. A man 
of clear and keen intellect, well educat- 
ed, with large knowledge of affairs, and 
of men, strong in purpose and in action, 
winning and pleasant in manner, he will 
maintain the interest of the United 
States in the court of Berlin with dig- 
nity and efficiency. The honor con- 
ferred upon him gives great pleasure to 
the Bar of New Jersey, whose affection 
and respect he has won, both as Chan- 
cellor and as one of the leaders of the 
Bar. 





CHANGE OF FIRM NAME. 


The firm name of Booraem, Hamilton 
& Beckett, of 160 Broadway, New York, 
having been changed by the addition of 
Ransom to it, leads us to note how 
quickly some firms gain in business and 
name by ‘“‘accretions”’ of new members, 

About ten years ago, only, Messrs, 
Collins & Corbin, of Jersey City, started 
a New York office, putting in charge of 
it Louis VY. Booraem, Esq. The New 
Jersey office of that firm had too much 
business to permit of the divided atten- 
tion necessary, and soon Messrs. Booraem 
& Hamilton were a firm growing out of 
the New York office, Mr. William H. 
Hamilton being the accession. Three 





years ago Mr. Charles H. Beckett, Pro- 
bate Clerk of New York, joined, and on 
February 1, last, Mr. Porte V. Ransom, 
son of Surrogate Rastus S. Ransom, en- 
tered the firm. 

This connection was celebrated by a 
dinner given at the Union League Club 
in New York on January 28th, 1893, at 
which were present, among others : 
Messrs. Collins and Corbin, Surrogate 
Ransom, Surrogate Fitzgerald. Hon. 
Charles F. Van Brunt, Presiding Justice 
of the Supreme Court, first department; 
Ex-Surrogate Rollins, Mr. Miller, of the 
Times ; Mr. David Bennett King, and 
Mr. John B. Pine, members of the New 
York bar, and Mr. William V. Leary, 
Chief Clerk to the Surrogate. 

Messrs. Booraem, Hamilton & Beckett 
have been engaged in many prominent 
will contests in New York City. 





EQUITY IN PATENT CASES 


Whether or not the United States 
Courts, sitting in equity in patent cases, 
will venture to show a larger liberality 
in prescribing conditions for the grant- 
ing of all injunctions is a grave question. 
The statutory patent law rests upon the 
constitutional provision authorizing the 
granting of privileges to authors and 
inventors for the purpose of promoting 
the progress of science and the useful 
arts; and the Constitution itself was 
made to promote the general welfare of 
the people. 

When, therefore, the law is so enforced 
as to maintain a monopoly that is de- 
structive of the promotion of science or 
art, or that is against the general wel- 
fare, there is a violation of the consti- 
tutional and fundamental prerequisites. 
Though the patentee receives an exclu- 
sive grant, he remains subject to those 
constitutional qualifications; he cannot 
override them, nor can he overthrow the 
maxim, Sie utere, non abutere. No court 
of equity should sustain a patentee 
in the non-use or misuse of his inven- 
tion. His patent is a contract between 
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himself and the government represent- 
ing the people, and is the result of a 
public policy primarily created for the 
welfare of the people. 

Few inventors have ever long antici- 
pated others in the same field; although, 
for his priority, the inventor gets a pat- 
ent, yet, as a rule, in a few days ora 
few years, others would have reached 
the same result. It is, therefore, against 
natural justice that a right so given by 
the people should be used for extortion 
or oppression, or in any way against the 
general welfare. In a mere race of dili- 
gence Jones may secure a patent for a 
lamp over Smith, who may have been 
too late by one day, and Smith may 
have other cognate valuable inventions 
useless without the privilege of the 
Jones patent. Both may be great and 
successful manufacturers of lamps, and 
through their healthful competition the 
people may be greatly benefited. But, 
if Jones be upheld in his determination 
that Smith shall not on any terms use 
the Jones patent, then an ‘‘ odious mo- 
nopoly”’ is created, fair competition is 
destroyed, Smith is ruined and the peo- 
ple are completely at the mercy of Jones, 
the monopolist. 

In such a case it would seem that a 
court of equity should be able to refuse 
its peremptory injunction if Smith should 
secure a reasonable license fee to Jones. 
In other words, in the high court of 
conscience (the ‘‘court of equity ’’) the 
familiar and highest principles of equity 
should govern; and the wrong of a harsh 
injunction should be balanced against 
the wrong of an infringement, while the 
court, holding a just balance between 
the actual parties, should remember 
that the public is, in no narrow sense, 
always an interested party in every suit 
upon a patent. I know that, strictissimi 
juris, an exclusive right is granted to 
the patentee, and that in a suit on the 
law side of the court, this legal right, 
no matter how harsh it may be, must be 
enforced. But if the patentee elect to 





enter the court of conscience rather than 
the court of law, he mist abide by its 
more liberal and merciful conclusions. 

Generally, ‘‘ equity follows the law,” 
but not to enforce the unconscionable 
or the cruel, nor to uphold unclean 
or unmerciful hands. Generally, too, 
when a patent is finally sustained on 
the merits, an injunction follows, which 
practically leaves the respondent and 
his business to be executed: by the com- 
plainant without mercy or benefit of 
clergy. My view is, that there must be 
a new departure in this respect, either 
by judicial construction or by statute. 
And although I took no part in the in- 
candescent lamp case, I was not without 
a hope that the court might find occa- 
sion to take the new departure above 
suggested. 

Indeed, to a notable extent, it did de- 
part from the harsher practice of the 
past, for it granted leave to apply for a 
dissolution of the injunction in case the 
complainant refused to supply its lamps 
to respondent’s customers upon reason- 
able terms. To this extent I think the 
court made an advance in the line of 
merey and liberality which has been 
herein suggested; perhaps in the next 
great patent case, where the respondent 
has his own additional patents and has 
invested millions in his plant, the court 
will go to the length I have indicated 
and permit the respondent to continue 
his manufacture upon reasonable terms 
fixed by the court, with due regard to 
the interests of the parties and of the 
people. 

Unless courts of equity more nearly 
approach such liberality, as they may 
by force of construction and constitu- 
tional law, some arbitrary statute inim- 
ical to patents will soon be enacted. 
Even now several harsh patent bills are 
pending in Congress. One authorizes 
the Secretary of the Interior and the 
Commissioner of Patents to fix the 
maximum price for the use of a patent, 
and provides that in case of a higher 
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price being demanded the patent shall 
be forfeited to the public; another lim- 
its the term of a patent to seven years. 
In the wise and very liberal administra- 
tion of equity all interested in patents 
will find their truest protection. 

—J. C. Cuayton, in NV. Y. Times. 





OFFICERS OF THE UNITED STATES 
COURTS IN NEW JERSEY. 


CIRCUIT COURT. 


Judges of the United States Supreme 
Court presided in the above court as 
follows : 

James Wilson, third, April and Oc- 
tober term, 1790 ; April, October, 1791 ; 
October, 1796 ; April, 1797. John Blair, 
October term, 1790; April, 1792 ; Octo- 
ber, 1794. James Iredell, Justice, April 
term, 1791; April, 1793; April, 1796; 
April, 1799. William Cushing, October 
term, 1792. William Paterson, October 
term, 1793; April and October,1795; Octo- 
ber, 1797 ; October, 1800 ; October, 1802. 
John Jay, Chief Justice, April term, 
1794. John Blair, Justice, October 
term, 1794. Samuel Chace, Justice, 
April term, 1798. William Cushing, 
Justice, October term, 1798. Bushrod 
Washington, Justice, October term, 
1799 ; April, 1803. Samuel Chace, Jus- 
tice, April term, 1800. Henry Baldwin, 
Justice, April term, 1830. Robert C. 
Brier, Justice, November, 1848. Wil- 
liam Strong, Justice, June 1, 1870. 
Joseph P. Bradley, Justice, May 31, 
1881. George Shiras, Jr., (present 
Circuit Justice. ) 

CIRCUIT JUDGES. 


William McKennan, March 22, 1870, 
until March, 1891. Mareus W. Acheson 
took his seat March 24, 1891. George 
M. Dallas, took his seat September 15, 


1892. 
OTHER JUDGES. 


William Tilgham, Chief Judge. Rich- 
ard Basset and William Griffith, Judges, 
May term, 1801. William Tilghman, 
Chief Judge, October term, 1801. Wil- 
liam Tilghman, Chief Judge. Richard 
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Basset and William Griffith, Judges, May 
term, 1802. 
CLERKS. 

Andrew Kirkpatrick, 1790. Robert 
Boggs, 1791. William Pennington, 1817, 
Joseph C. Potts, 1840. Edward N. 
Dickerson, 1844. Philemon Dickerson, 
Jr., 1853. Andrew Dutcher, 1862. 
Robert M. Fuller, 1869. S. Duncan 
Oliphant, 1870. Henry D. Oliphant, 
Deputy Clerk, 1880. 

DISTRICT COURT. 
District Judges. 

David Brearley, 1789; Robert Morris, 
1790; Wm. 8S. Pennington, 1817; Wm. 
Rossell, 1826; Mahlon Dickerson, 1840; 
Philemon Dickerson, 1841; Richard 8. 
Field, 1863; John T. Nixon, 1870; Ed- 
ward T. Green, 1889. 

District Attorneys. 

Richard Stockton, 1789; Abraham 
Ogden, 1792; Lucius H. Stockton, 1798; 
George C. Maxwell, 1802; Joseph Mc- 
Ilvaine, 1804; Lucius Q. C. Elmer, 1824; 
Garret D. Wall, 1828; James 8S. Green, 
1837; William Halsted, 1849; Garret S. 
Cannon, 1853; Anthony Q. Keasbey, 
1861; Job H. Lippincott, 1886; Samuel 
H. Bigelow, 1887; George S. Duryee, 
1888; Henry S. White, 1890. 

Clerks. 

Jonathan Dayton, 1789; Andrew Kirk- 
patrick, 1790; Robert Boggs, 1791; Wm. 
Pennington, 1817; Joseph C. Potts, 1840; 
Edward N. Dickerson, 1844; Philemon 
Dickerson, Jr., 1853; Andrew Dutcher, 
1862; Ralph H. Shreve, 1863; E. Mercer 
Shreve, 1868; Robert C. Belville, 1871; 
William 8S. Belville, 1875; Linsly Rowe, 
1882; George T. Cranmer, 1893. 

Marshals. 

Thomas Lowrey, 1789; John Heard, 
1802; Oliver Bennett, 1803; Oliver W. 
Ogden, 1808; Robert 8. Kennedy, 1849; 
George H. Nelden, 1853 ; Benajah Dea- 
con, 1866; W. Budd Deacon, 1868 Samuel 
Plummer, 1869; Robert L. Hutchinson, 
1877; William Budd Deacon, 1882; A. 
E. Gordon, 1886; W. Budd Deacon, 1889; 
George Pfeiffer, Jr., 1893. 














